
GOVERNMENT OF THE DISTRICT O F  COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appeal No. 13169, of Richard Bes t ,  Pres iden t  of  Dupont C i r c l e  C i t i z e n s  
Assoc i a t i on ,  pursuant  t o  Sec t ions  8102 and 8206 of t h e  Zoning Regula- 
t i o n s ,  from t h e  d e c i s i o n s  of t h e  Acting Deputy Corporat ion Counsel 
and an A s s i s t a n t  Corporat ion Counsel t h a t  f a i l u r e  of t h e  o r i g i n a l  
p l a n s  t o  show t h e  r equ i r ed  r e c r e a t i o n a l  space caused those  p l ans  no t  
t o  be  s u f f i c i e n t l y  complete t o  permit  p rocess ing  without  s u b s t  a n t  i a l  
change o r  d e v i a t i o n  and,  acco rd ing ly ,  t h e  p l a n s  a s  t h e n  f i l e d  would 
b e  processed i n  accordance w i t h  t h e  Zoning Regulat ions  i n  e f f e c t  on 
t h e  d a t e  of f i l i n g  i n  an SP-1 D i s t r i c t  a t  t h e  premises l oca t ed  a t  t h e  
corner  of New Hampshire Avenue and Corcoran S t r e e t ,  N.W., (Square 155, 
Lot 834 ) .  

HEARING DATE: February 13 ,  1980 
DECISION DATE: February 13 .  1980 (Bench ~ e c i s i o n )  

FINDINGS OF FACT: 

1. The appea l  was f i l e d  on December 21, 1979 by M s .  Anne S e l l i n  
on beha l f  of t h e  Dupont C i r c l e  C i t  k e n s  Assoc ia t ion .  

2 .  The appea l  was taken  from two a c t i o n s  of t h e  O f f i c e  of t h e  
Corporat ion Counsel. The f i r s t  was a memorandum da ted  September 25,  
1979 from James E .  Lemert, Acting Deputy Corporat ion Counsel,  t o  
Robert L. Moore, D i r e c t o r  of t h e  Department of Housing and Community 
Development. The memorandum advised DHCD on t h e  ques t ion  of an 
a p p l i c a t  ion f o r  a  c o n s t r u c t  ion permit  a t  1615 New Hampshire Avenue, 
N.W. The second was a  l e t t e r  da ted  December 14,  1979, from John C .  
Sa lye r  , A s s i s t a n t  Corporat ion Counsel t o  Will iam Middleton,  Chairman 
of ANC-2B which r e c a p i t u l a t e d  t h e  items s e t  f o r t h  i n  t h e  September 
25,  1979 memo. 

3. The s e c t i o n s  of t h e  Zoning Act and t h e  Zoning Regulat ions  
which a u t h o r i z e  t h e  BZA t o  hear  and dec ide  appea ls  s t a t e s  t h a t  an 
appea l  may b e  t aken  "by any person aggr ieved. .  . . by any d e c i s i o n  
of an a d m i n i s t r a t i v e  o f f i c e r  g r a n t i n g  o r  r e f u s i n g  a  b u i l d i n g  permi t .  . . . " 
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4. By memorandum dated January 24, 1980, t h e  Corporation 
Counsel advised t h e  Board through i ts  Executive Direc tor  t h a t  
t h e  appeal should be dismissed. The Corporation Counsel advised 
t h a t  "Neither t h e  memorandum nor t h e  l e t t e r s  c o n s t i t u t e  a 
d i s p o s i t i v e  exe rc i se  of admin i s t r a t ive  a u t h o r i t y ,  because no l e g a l  
r i g h t s  were e i t h e r  granted o r  withheld by t h e  memorandum o r  t h e  
l e t t e r s . "  The Counsel f u r t h e r  advised t h a t  "no p a r t y  has been 
aggrieved i n  t h e  l e g a l  sense ,  because no i n j u r y  i n  f a c t  "has 
been sus ta ined ,  and none. w i l l  be sus ta ined  before  t h e  rendering 
of a dec i s ion  0 n t h e  app l i ca t ion .  " 

CONCLUSIOIS OF LAW AND O P I N I O N :  

Based on t h e  advice received from t h e  Corporation Counsel, t h e  
Board concludes t h a t  t h e  appeal has  been f i l e d  prematurely. No 
decis ion  has been made on t h e  quest ion of whether t o  i s sue  t h e  
requested bu i ld ing  permit.  The l e t t e r s  and memorandum from t h e  
Corporation Counsel a r e  not "decis ions " a s  contemplated by t h e  
Zoning Act and t h e  Zoning Regulations.  Fur ther ,  absent t h e  issuance 
of a bu i ld ing  permit ,  no person can be aggrieved. For a l l  t h e s e  
r e a s o n s , i t  is t h e r e f o r e  ordered t h a t  t h e  appeal be dismissed without 
p re jud ice  t o  t h e  r e f i l i n g  of a subsequent appeal following t h e  
issuance of a permit .  

VOTE: 3-0 (William F. McIntosh, Connie Fortune and Leonard L. 
McCants t o  d ismiss ,  Walter B. Lewis and Charles R.  Norr is  
not p r e s e n t ,  not vo t ing) .  

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: k5.k 
STEVEN E.  SHER 
Executive Direc tor  

FINAL D ATE 

UNDER SUB-SECTION 8204.3 OF THE ZONING REGULATIONS "NO DECISION OR 
ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND 
PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 


